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The High Court today dismissed an appeal against the 
judgment of the Federal Court which found that the Deed 
of Company Arrangement (DOCA) approved by creditors 
of Lehman Brothers Australia was void and of no effect.

A team from Piper Alderman, led by partner Amanda 
Banton, represented a large group of Local Councils who 
had purchased financial products from Lehman Brothers 
Australia. The matter is funded by IMF (Australia) Ltd. 

Ms Banton said:

“The decision confirms that the DOCA is ineffective and that 
Lehman Australia remains in liquidation. Although it won’t be 
a quick process, liquidation will achieve a better return for our 
clients than they would have received under the DOCA. We’re 
looking forward to working closely with the liquidator to make 
sure our clients’ claims are assessed as quickly as possible.”

As a result of parent company Lehman Brothers  
Holdings filing for Chapter 11 Bankruptcy in the US, Lehman 
Brothers Australia voluntarily appointed administrators  
PPB in September 2008. Before entering into administration 
Lehman Australia sold Collaterised Debt Obligations 
(“CDOs”), a structured asset-backed security, to a range  
of entities including the group of Local Councils represented 
by Piper Alderman. 

In May 2009, PPB and one of Lehman Australia’s largest 
creditors, Lehman Brothers Asia Holdings Limited, 
proposed the DOCA whereby creditors of Lehman 
Australia, including the large group of Local Councils,  
would receive between 2 and 13 cents in the dollar of  
their CDO claims. Related entities of Lehman Australia 
were to receive substantially greater returns, estimated 
between 47 and 100 cents in the dollar. 
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Piper Alderman is a full-service, commercial law firm with offices in Sydney, Melbourne, 
Brisbane and Adelaide. We have 55 partners, over 160 lawyers and more than 325 staff 
in total. Our firm is committed to continual excellence in the practice of law, having been 
leading advisers to commercial interests across Australia for over 160 years. We have 
achieved our impressive growth by listening to our clients, responding to their needs and 
creating practical legal solutions.

A majority of creditors narrowly voted to accept the DOCA,  
with the vote being carried by the overseas Lehman entities.  
The vast majority of Councils voted against it. 

It was argued by the Councils seeking to have the DOCA set 
aside that it was unfair and particularly prejudicial to the interests 
of many creditors of Lehman Australia, principally the local 
councils, charities and other investors in CDO products marketed 
by Lehman Australia. The DOCA would have prevented the Local 
Councils and other creditors from taking any further legal action 
against Lehman Brother Australia and associated companies.

The City of Swan and Parkes Shire Council, as Council creditors 
of Lehman Australia, therefore commenced proceedings against 
Lehman Australia to have the DOCA set aside. Piper Alderman 
sought orders on behalf of the Councils that the Court determine 
if the clauses were valid and binding on the creditors.

Their questions were referred to a hearing before the Full Federal 
Court. Judgment was delivered on 25 September 2009 and all 
three judges agreed that the offending clauses were not binding  
on creditors. This decision was upheld today in the High Court.

Amanda Banton went on to say:

“The decision of the High Court not only achieves clarity for our 
clients but it allows them to pursue claims against other Lehman 
Brothers companies. If the DOCA hadn’t been set aside, they would 
not have been able to make further claims and potentially share in 
any improved returns from the assets of Lehman Australia.”


